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STATE OF ASSAM   -Vs-  SRI KANGKANJYOTI BARUAH 

IN THE COURT OF ASSISTANT SESSIONS JUDGE::UDALGURI, ASSAM 

SESSIONS-75/2019 

u/s-376(1)/417IPC 

THE STATE OF ASSAM-------- Miss „S‟ (Informant/victim). 

-Vs- 

SRI KANGKANJYOTI BARUAH         -------- Accused person. 

PRESENT: NUR MUHAMMAD ABDULLAH AHMED, (LL.M, AJS) 

Asstt. Sessions Judge, Udalguri, Assam  

APPEARANCE:    

(1) Mr B. K Chetry                 : LdAddl. PP for the State. 

(2)MrM. Rajbongshi           : LdDefence Counsel. 

EVIDENCE RECORDED ON   :11.11.2019. 

ARGUMENTSHEARD ON         : 10.12.2019. 

JUDGMENT DELIVERED ON:18.12.2019. 

J U D G M E N T 

1.    The prosecution case in brief is that on 28.11.2018 oneMiss „S‟ (actual 

name is withheld to conceal the identity of alleged rape victim) lodged an FIR 

with the O/C Tangla PS stating inter alia that she came to know the accused Sri 

Kangkan Jyoti Baruah in the year 2011 through contact mobile phone and then 

they fell into love with each other. With the passage of time they started 

meeting each other and ultimately they started physical relationship. But after 

that the accused started to keep himself distant from the informant and also 

refused to marry the informant. The informant also became pregnant but her 

pregnancy was illegally terminated on three occasions.Hence the Case. 

2.     On receipt of the FIR,Tangla P.S Case No-183/2018, u/s-376/313 IPC was 

registered against the accused Sri Kangkan Jyoti Baruah. Investigation into the 

case was commenced and after the completion of usualinvestigation, charge-
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sheet u/s-376/417 IPC was submitted against the accused Sri Kangkan Jyoti 

Baruah, to face the trial.  

3.    In due course, the case was committed to the Court of Hon‟ble Sessions 

Judge, Udalguri by the learned CJM, Udalguri and then the case was transferred 

to this Court for trial. 

4.    Trial of the case was commenced. The accused appeared before the Court 

to face trial. After hearing both the sides and perusing the case record, charges 

in writing u/s-376(1)/417IPC were framed. On being read over and explained 

the contents of charges u/s-376(1)/417 IPC, the accused pleaded not guilty and 

claimed to face the trial. 

5.Points for Determination:- After considering the materials on record, I have 

found the following points for determination- 

I) Whetherthe accused Sri Kangkan Jyoti Baruah committed sexual intercourse 

with the victim Miss „S‟ against her will or without her consent with a 

promise to marry her? 

II) Whether the accused dishonestly induced the victim Miss „S‟ to deliver her 

body and chastity to him, who believingthe promise of marriage, 

delivered her body and chastity to the accused though the accused had 

no intent to carry out the promise? 

6.   To bring home its charges, the prosecution side examined five (5) witnesses 

namely,Miss „S‟ (informant/victim)as PW-1,Sri Jogeshwar Kachari as PW-2,Smti 

Aloka Kachari as PW-3, Smti Ranju Kachari as PW-4 and Smti Kabita Das as PW-

5.The prosecution side exhibitedtheFIR as Ext-1 andStatement of Victim u/s-164 

Cr.P.C as Ext-2. After the closure of prosecution evidence, theaccused was 

examined u/s-313 Cr.P.C, wherein his stand was of total denial. I have also 

heard the arguments of both the sides. 
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APPRECIATION OF EVIDENCE, DECISSION AND REASONS THEREOF: 

7.       To determine the above-mentioned points and to reach a judicial decision 

on the same, let me now adumbrate the germane evidences on record. Let me 

first take up point no-I for decision. 

POINT NO-I: 

8.     In order to decide as to whether the accused committed rape on the 

victim, let me first reproduce the provision of Section-375 IPC, which defines 

rape. Section-375 IPC provides that a man is said to commit 'rape' who, except 

in the case herein after excepted, has sexual intercourse with a woman under 

circumstances falling under any of the following descriptions:-  

 Firstly --- against her will, 

Secondly --without her consent,  

Thirdly - with her consent, when her consent has been obtained by putting her 

or any person in whom she is interested in fear of death or of hurt,  

 Fourthly-- when her consent, when the man knows that he is not her husband 

and that her consent is given because she believes that he is another man 

to whom she is or believes herself to be lawfully married,  

Fifthly-- with her consent, when, at the time of giving such consent by reason of 

unsoundness of mind or intoxication or the administration by him 

personally or through another of any stupefying or unwholesome 

substances, she is unable to understand the nature and consequences of 

that to which she gives consent.  

Sixthly-- With or without her consent, when she is under eighteen years of age. 

Seventhly- when she is unable to communicate consent. 

9.      From the definition of rape, it reveals that the age of the prosecutrix and 

the consent of the prosecutrix are vital to determine as to whether the offence 

of rape has been committed or not.  

10.      As regards the age of the victim, the victim (PW-3) stated her age to be 

23 years while giving her statement u/s-164 CrPC in the year 2018. While 
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adducing evidence in the Court in the year 2019 the victim stated her age to be 

24 years. The prosecution side does not even claim the victim to be a minor girl. 

So, it can be held that the victim (PW-1) was not below the age of 18 years at 

the time of the alleged offence. 

11.    The victim (PW-1) is a major girl and her stand is that she and the 

accused had sexual intercourse when the accused promised to marry her and 

admittedly the case in hand is not falling plainly under any one of the aforesaid 

seven conditions under section-375 IPC. Here the sexual intercourse, if any, 

between her and the accused would amount to rape u/s-376 IPC or cheating 

u/s-417 IPC only if it is proved that the accused induced the victim to have 

sexual intercourse with him giving her a false promise to marry her and such 

false promise to marry should exist right from the beginning. So let me proceed 

to the next question as to whether the accused had infact indulged in sexual 

intercourse with the victimwith a promise to marry her. The defence stand is 

that the accused did not even indulged in sexual relationship with the victim. 

Now let me turn to the evidences of the PWs. 

12.     Victim (PW-1)stated in her deposition thatshe and the accused 

were in love with each other for the last 8 (eight) years. The 

accused then promised to marry her. PW-1 further stated that 

since the accused promised to marry her, she agreed to his 

proposal of physical relat ionship with him.  PW-1 further stated 

that she became pregnant out of physical relat ionship with the 

accused and then the accused got her pregnancy terminated thrice 

by administering tablets to her. But lateron the accused refused to 

marry her. PW-1 further stated that the accused used to call her 

during „puja ‟  t ime here and there and used to indulge in sexual 

intercourse with her. PW-1 further stated that s ince before two 

months of lodging of this case, the accused stopped contact with 

her.  



SESSIONS-75/2019                                        Page 5 of 14 
 

STATE OF ASSAM   -Vs-  SRI KANGKANJYOTI BARUAH 

13.    PW-2 , who is the father of the victim and PW-3 , who is the 

mother of the victim, did not whisper anything about the physical 

relationship between the accused and the victim. PW-4 and PW-5 

are also si lent on this aspect. Further the court has no medical 

evidence at its disposal as the victim admittedly refused to get 

herself medical ly examined. So, we have to decide the culpabil ity 

of the accused only on the basis of evidence of the victim (PW -

1).Other circumstance regarding the bringing of the accused and the victim 

from the house of victim‟s „mahi‟ in Guwahati as narrated by the victim (PW-1) 

and other PWs are not relevant for deciding the matter in hand and as such 

these are not discussed here.  

14.    From the plain reading of the aforesaid evidence of v ict im 

(PW-1), it is apparent that the sexual in tercourse, i f any, was not 

out of promise by the accused to marry the victim as the victim 

herself deposed that s ince the accused promised to marry her, she 

agreed to his proposal of physical relat ionship with him . Had the 

accused himself induced the victim to have sexual intercourse with 

him by holding out a promise to marry her, it would have been an 

offence of rape and cheating under the relevant provis ions of IPC.  

15.    In the case in hand, the victim (PW-1) is admittedly a major gir l. The 

settled position that a consent by the victim under misconception of fact is no 

consent in the eye of law. The decision of Hon‟ble Supreme Court in Uday -Vs- 

State of Karnataka [(2003) 4 SCC 48] gives a general guideline for considering 

whether the consent was given under misconception of fact or it was given 

voluntarily by the victim. In that case, the Hon‟ble Supreme Court observed: 

 “………It therefore appears that the consensus of judicial opinion is in 

favour of the view that the consent given by the prosecutrix to 

sexual intercourse with a person with whom she is deeply in love 

on a promise that he would marry her on a later date, cannot be 

said to be given under a misconception of fact. A false promise is 
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not a fact within the meaning of the Code. We are inclined to 

agree with this view, but we must add that there is no 

straightjacket formula for determining whether consent given by 

the prosecutrix to sexual intercourse is voluntary, or whether it is 

given under a misconception of fact. In the ultimate analysis, the 

tests laid down by the courts provide best guidance to the 

judicial mind while considering a question of consent, but the 

court must, in each case, consider the evidence before it and the 

surrounding circumstances, before reaching a conclusion, 

because each case has its own peculiar facts which may have a 

bearing on the question whether the consent was voluntary, or 

was given under a misconception of fact. It must also weigh the 

evidence keeping in view the fact that the burden is on the 

prosecution to prove each and every ingredient of the offence, 

absence of consent being one of them.” 

16.    Hon'ble Supreme Court in Dilip Singh @ Dilip Kumar -Vs- State of 

Bihar [AIR 2005 SC 203] held as follows:  

“While we reiterate that a promise to marry without anything 

more will not give rise to misconception of fact within the 

meaning of Section-90 IPC, it needs to be clarified that a 

representation deliberately made by the accused with a view to 

elicit the assent of the victim without having the intention or 

inclination to marry her, will vitiate the consent. If on the facts it 

is established that at the very inception of making of promise, 

the accused did not really entertain the intention of marrying her 

and the promise to marry held out by him was a mere hoax, the 

consent ostensibly given by the victim will be of no avail to the 

accused to exculpate him from the ambit of Section-375 clause 

second.”   
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17.        I may also refer here the judgment of Hon‟bleGauhati High Court 

passed in MdJakir Ali –Vs- State of Assam [(2008) 2 GLR 264], 

wherein it was observed as follows:  

“Submission of the body by a woman under fear or 

misconception of fact cannot be construed as consented 

sexual act for the purpose of Section-375 IPC, for 

section-375 IPC requires voluntary participation by the 

victim not only after the exercise of intelligence based 

on the knowledge of the significance and moral quality 

of the act, but after having fully exercised the choice 

between resistance and assent.” 

18.   InYedla Srinivasa –Vs- State  [(2006)11 SCC 615], i t was 

observed by the Hon‟ble Supreme Court that if a girl of tender age 

gives her consent on being misled by the accused who held out a 

false promise of marriage, it would be no consent. But the matter 

would be otherwise when the consent, under such circumstances, 

is given by a ful ly grownup girl.  

19.  It can be seen that the vict im (PW-1) during cross-

examinat ion admitted that she did not inform her parents about 

her love affair with the accused. Another contradictory stand taken 

by PW-1 in her cross-examination is that the accused forced her to 

have physical relationship with him but she did not inform police 

about the same. Had the accused forced the vict im to indulge in 

physical relationship, she should have lodged an FIR then and 

there or atleast she should have informed her parents.  

20.    There is also no iota of evidence that the victim ever putresistance while 

the accused indulged in physical relationship with her. It is not possible for the 

accused without the consent of the victim to indulge in sexual intercourse again 

and again especially when there is no evidence to the effect that the accused 

committed sexual intercourse with the victim repeatedly by confining her in a 
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place. So, from the facts and circumstances as discussed above, it can be said 

that the physical relationship, if any, between the accused and the victim was 

done out of their mutual consent and it was not out of any promise.  

21.   It can be seen that the victim (PW-1)deposed that she became 

pregnant out of physical relationship with the accused and then 

the accused got her pregnancy terminated thrice by administering 

tablets to her. But during cross-examination, PW-1 admitted that 

she did not submit any medical cert if icate showing that  the 

accused committed rape on her or that she became pregnant or 

that her pregnancy was terminated.  PW-1 even admitted that she 

refused to get herself medically examined after the lodging of the 

case. Such conduct on the part of the victim create more doubt on 

her allegat ion.  

22.     Under the aforesaid situation, the sole evidence of the victim cannot be 

relied upon to determine the culpability of the accused. Reference may be made 

here to the judgment of Hon‟ble Gauhati High Court passed in JayramJaiswal 

-Vs- State of Assam [2016(3) GLT 542], wherein  it was held that when the 

statement of prosecutrix is not reliable and acceptable, the accused cannot be 

convicted of an offence of rape. 

23.   The deposition of the victim as adumbrated above does not indicate 

beyond reasonable doubt that the accused had sexual intercourse with the 

victim (PW-1) by false promise of marriage rather the nature of evidence of the 

victim would show that the sexual intercourse, if any, with the victim by the 

accused was a consensual one.  

24.   The principle of the criminal jurisprudence is that the prosecution has to 

prove its case beyond reasonable doubt and in case of any doubt, the benefit of 

doubt has to be given to the accused. On a threadbare assessment and 

appreciation of the evidence on record, it can be said that the prosecution has 

failed to prove beyond reasonable doubt that the accused Sri Kangkan Jyoti 
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Baruah committedrape on the victim Smti „S. Hence the point in hand is decided 

against the prosecution. 

POINT NO-II: 

25.   Further allegation of the prosecution is that the accused cheated the victim 

by dishonestly inducing her to submit to sexual intercourse with him with a 

promise to marry her. So the prosecution has to bring home the ingredients of 

an offence u/s-417 IPC. To prove the charge u/s-417 IPC, the prosecution has to 

prove the following ingredients of cheating as defined u/s-415 IPC:-  

(i) deception of a person;  

 (ii) whereby, fraudulently or dishonestly, inducing the person, so deceived, to 

deliver any property to any person or to consent that any person 

shall retain any property, or  

 (iii) intentionally inducing that person to do or omit to do anything, which he 

would not do or omit if he were not so deceived, and which act or 

omission causes or is likely to cause damage or harm to that person 

in body, mind, reputation or property.  

26.    It is settled law that in order to make out a case of vitiated consent i.e. a 

consent based upon an unfulfilled promise of marriage, or to make out a case of 

deception or deceiving any person by intentionally inducing the person, who was 

deceived to do anything, which he/she would not do if he/she were not so 

deceived, the prosecution has to establish that the necessary mens rea or the 

intention to deceive was present at the time of commission of the act 

complained of or at the time the promise to marry was made. It is the mental 

state of the accused at the relevant time which is the determining factor. 

Therefore, the question that arises is whether the accused made such promise 

to marry the prosecutrix and if promise was made, whether he had no intention 

to marry the prosecutrix at the time he made such promise of marriage, where 

after the prosecutrix indulged in sexual intercourse with the accused. 

27. As this juncture, it would be apposite to refer some of the precedents on the 

point in hand.  
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28. In Jayanti Rani Panda -Vs- State of West Bengal[1984 CriLJ 1535],the 

allegation of the complainant was that the accused used to visit her house and 

proposed to marry her. She consented to have sexual intercourse with the 

accused on a belief that the accused would really marry her. The Hon'ble 

Calcutta High Court observed: 

“But one thing that strikes us is ... why should she keep it a secret from 

her parents if really she had belief in that promise. Assuming 

that she had believed the accused when he held out a promise, 

if he did at all, there is no evidence that at that time the 

accused had no intention of keeping that promise. It may be 

that subsequently when the girl conceived the accused might 

have felt otherwise. But even then the case in the petition of 

complainant is that the accused did not till then back out. 

Therefore it cannot be said that till then the accused had no 

intention of marrying the complainant even if he had held out 

any promise at all as alleged.”  

29.         In Uday -Vs- State of Karnataka [2003 Cri LJ 1539] it was observed: 

 “It therefore appears that the consensus of judicial opinion is in favour of 

the view that the consent given by the prosecutrix to sexual 

intercourse with a person with whom she is deeply in love on a 

promise that he would marry her on a later date, cannot be said 

to be given under a misconception of fact. A false promise is not 

a fact within the meaning of the Code. We are inclined to agree 

with this view, but we must add that there is no straitjacket 

formula for determining whether consent given by the 

prosecutrix to sexual intercourse is voluntary, or whether it is 

given under a misconception of fact. In the ultimate analysis, the 

tests laid down by the courts provide best guidance to the 

judicial mind while considering a question of consent, but the 

court must, in each case, consider the evidence before it and the 
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surrounding circumstances, before reaching a conclusion, 

because each case has its own peculiar facts which may have a 

bearing on the question whether the consent was voluntary, or 

was given under a misconception of fact. It must also weigh the 

evidence keeping in view the fact that the burden is on the 

prosecution to prove each and every ingredient of the offence, 

absence of consent being one of them.” 

30.Analysing Uday's case, the Hon'ble Supreme Court in Pradeep Kumar @ 

Pradeep Kumar Verma -Vs- State of Bihar[AIR 2007 SC 3059]held:  

“While we reiterate that a promise to marry without anything 

more will not give rise to misconception of fact within the 

meaning of Section-90 IPC, it needs to be clarified that a 

representation deliberately made by the accused with a view to 

elicit the assent of the victim without having the intention or 

inclination to marry her, will vitiate the consent. If on the facts it 

is established that at the very inception of the making of 

promise, the accused did not really entertain the intention of 

marrying her and the promise to marry held out by him was a 

mere hoax, the consent ostensibly given by the victim will be of 

no avail to the accused to exculpate him from the ambit of 

Section 375 clause second.”  

31. In Dilip Singh @ Dilip Kumar -Vs- State of Bihar [AIR2005SC 203] the 

Hon'ble Supreme Court took the view that the prosecutrix had taken a conscious 

decision to participate in the sexual act only on being impressed by the accused 

who promised to marry her, but the promise of accused was not false from its 

inception with the intention to seduce her to sexual act. Therefore, the crucial 

point is whether the accused had the intent to deceive i.e. the necessary mens 

rea at the inception.  

32.     In Tapan Saikia –Vs- State of Assam [2018 (5) GLT 224], the Hon‟ble 

Gauhati High held that one has to bear in mind the distinction between cheating 
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and mere breach of promise or breach of contract. In that case it was held that 

though the marriage was settled by the elderly members of both the families 

and the same could not be materialized for whatever reason, such act or 

omission in not keeping the promise, per se, does not amount to cheating in the 

absence of evidence that the petitioner had fraudulent or dishonest intention at 

the beginning of the transaction i.e the settlement of marriage.  

33.      I have gone through the facts of the aforesaid case (Tapan Saikia –Vs- 

State of Assam)and found that the marriage was settled through negotiations 

between the family members of both the sides and the date of marriage was 

also fixed. In that case the Court also found that the factum of deception at the 

time of settlement of marriage was totally absent. Under such facts and 

circumstances, the Court held that mere refusal of the accused/petitioner to 

marry the victim subsequently cannot expose him to criminal liability of cheating 

in as much as breach of contract or breach of promise and the offence of 

cheating are not the same. In the case in hand, the accused even denied to 

have given any promise to marry the victim far to speak of intention of the 

accused right from the beginning not to honour the promise at a later stage.  

34.   In Sri Jadabananda Saikia –Vs- State of Assam [Crl.A -01/2006], the 

Hon‟ble Gauhati High Court set aside the conviction of the accused/appellant as 

there was nothing to show that the accused/appellant had induced the victim to 

have sexual intercourse with him with the promise to marry her as the victim 

was a consenting party having love affair between them for about three years.  

35.Reverting to the case in hand, the informant/victim (PW-1) stated in her 

deposition that she was in love with the accused for the last eight (8) years. 

PW-1 further stated that s ince the accused promised to marry her, 

she agreed to his proposal of physical relationship with him . So, it is 

seen that the victim (PW-1) nowhere stated in her depositionthat the accused 

induced her to have sexual intercourse with him by holding out a promise to 

marry her. The evidence of victim is, thus, loud and clear to the effect that she 

was in love affair with the accused and accordingly they had indulged in sexual 
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intercourse. Further there is also no iota of evidence that the accused had 

intention to deceive the victim right from the beginning of their love affair. 

Further the FIR (Ext-1) lodged by the victim (PW-1) is also silent about any 

promise on the part of the accused to marry the victim.   

36.      The principle of criminal jurisprudence is that the prosecution has to 

prove its case beyond reasonable doubt and in case of any doubt, the benefit of 

doubt has to be given to the accused. In the light of aforesaid discussion, it 

cannot be said with any degree of certainty that the accused cheated Miss „S‟ by 

dishonestly inducing her to submit her to sexual intercourse with him with false 

assurance to marry her. As such I have no hesitation to hold that the 

prosecution has failed to bring home the ingredients of offence of cheating 

punishable u/s-417 IPC against the accused beyond all reasonable doubt. Hence 

the point in hand is decided against the prosecution. 

37.        On the basis of the above adumbration and appreciation of evidences 

thereof, it can be safely concluded that the prosecution has failed to prove its 

case against the accused Sri Kangkan Jyoti Baruah beyond reasonable doubt. As 

such, the accused is acquitted of the charges levelled against him. So, the 

accused be set at liberty forthwith. 

38.        The bail-bond for the accused would remain in force for the next six (6) 

months in view of Section- 437-A Cr.PC. 

39.     Given under my hand and seal of this Court on this 18th day of December, 

2019.     

 

(NUR MUHAMMAD ABDULLAH AHMED) 

Asstt. Sessions Judge, Udalguri, Assam 
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APPENDIX 

1.   PROSECUTION WITNESSES-- 

           I) PW-1 : Miss „S‟ (informant/victim); 

          II) PW-2                          : Sri Jogeshwar Kachari; 

III) PW-3  : Smti Aloka Kachari; 

IV) PW-4   : Smti Ranju Kachari& 

 V) PW-5    : Smti Kabita Das. 

2.   PROSECUTION EXHIBITS-            

I) Ext-1     : FIR& 

 II) Ext-2 :Statement of victim u/s-164 Cr.PC. 

3.    DEFENCE WITNESSES          : Nil 

4.    COURT WITNESSES/EXHIBITS: Nil.    

 

 

(NUR MUHAMMAD ABDULLAH AHMED) 

Asstt. Sessions Judge, Udalguri, Assam 


